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admitted and acknowledged the Respondent's ownership. Appeal dismissed. 
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ORDERS 

 

  1. Appeal is dismissed 

 2. Orders of the learned Judge are upheld 

 3. No order as to costs 

 

 

JUDGMENT 

______________________________________________________________________________ 

 

ROBINSON, JA 

 

[1] I had the benefit of reading in draft the judgment of Tibatemwa-Ekirikubinza, JA 

dismissing the appeal. Fernando, President of the Court of Appeal, concurred with the 

judgment. I now deliver a separate judgment dismissing the appeal. 
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Background 

 

[2] The Respondent, the plaintiff then, applied to the Supreme Court for an order inter alia 

requiring the Appellant, the defendant then, to leave and vacate parcel C1665, located at 

Anse Louis, in the extent of 14100 square metres (hereinafter referred to as the ″Property″) 

and the house situated thereon as is without payment of any compensation for any works 

done on the Property and/or to the house of the Respondent. After having examined the 

evidence, the learned Judge found in favour of the Respondent and made orders inter alia 

that the Appellant ″shall forthwith vacate and leave the Property and the House″. 

 

[3] The Appellant's Notice of Appeal raised two grounds of appeal. The Appellant pursued 

only the second ground of appeal. In the Supreme Court, there was no plea of prescription 

raised on the Appellant's behalf by her Counsel of record, Mr Gabriel. Both by the second 

ground of appeal and in argument, the plea of prescription has been raised on the 

Appellant's behalf in this Court based on Article 2224 of the Civil Code of Seychelles, 

which stipulates that the plea may be raised at all stages of legal proceedings, even on 

appeal, unless the party who has not pleaded it can be presumed to have waived it. 

 

[4] I read the second ground of appeal ― 

 

″(2) In accordance with Article 2224 of the Civil Code the Appellant hereby pleads, 

that the Appellant has acquired parcel C1665- or part of parcel C1665 on which 

the house of the Appellant is located – along with the surrounding areas of the said 

house, by acquisitive prescription, in accordance with Article 2262 of the Civil 

Code, since the Appellant has been in continuous, uninterrupted, peaceful, public 

and unequivocal possession of the said property for more than twenty years in the 

capacity as the owner thereof″ [verbatim]. 

 

[5] In this connection, this appeal raises issues concerning the acquisition of property through 

acquisitive prescription under Article 2262 of the Civil Code of Seychelles, which is read 

in combination with Article 2229 of the said Code. It concerns the ownership of the 

Property. The Appellant asked this Court to declare that she is the owner of the Property 

or part thereof by having acquired it through acquisitive prescription.  
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[6] Before examining the law and the written and oral submissions of the Appellant and the 

Respondent, I set out the evidence relevant to this case. 

 

Evidence  

 

[7] Mrs Sumita Andre, PW-2. Mrs Andre is the Assistant Registrar of the Supreme Court of 

Seychelles. She tendered in evidence the Supreme Court file of Lucine Vidot & Ors v 

Jeanne Lesperance CS74/2005, exhibit P1. With reference to CS74/2005, she testified that 

Lucine Vidot and the other plaintiffs prayed for a judgment ordering Jeanne Lesperance, 

the defendant, to subdivide her half share in parcel C1665 and transfer a portion to any 

sibling who did not own a plot of land. She added that the Court of Appeal upheld the 

judgment of the Supreme Court, which concluded that the Respondent was the exclusive 

owner of the Property, and that neither the Appellant nor the other plaintiffs had any right 

in it. 

 

[8] Mrs Jeanne Lesperance (born Vidot), PW-1. The Respondent stated that she owns the 

Property. Before she came to own the Property, it was owned jointly by Mr Meze 

Vankeirsbilek (″Meze″) and his son, Mr Serge Vankeirsbilek (″Serge″). Mrs Nelly Marie 

Harsant (″Nelly″), the sister of Meze, who previously owned an undivided share in the 

Property jointly with Meze, bequeathed her share to Serge, her nephew. Meze transferred 

his undivided half share to the Respondent in consideration of one rupee (SCR1). The 

instrument of transfer was registered on the 5 August 1997. Meze passed away on the 20 

August 1995. After Meze's death, Serge sold his undivided half share to the Respondent 

for SCR50,000 on the 11 December 2003, exhibit D3. 

 

[9] Meze was the Respondent's stepfather. When the mother of the Respondent, Mrs Desire 

Vidot (″Desire″) was in a relationship with Meze, Desire and her seven children, including 

the Appellant and the Respondent, moved to and lived together in the house of Meze at 

Anse Louis. Meze and Nelly built the house on the Property. The Respondent moved out 

of the house after she got married. Meze continued to live in his home with Desire. 
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[10]  After getting married to one Gabriel Lesperance, she bought a parcel of land from one Mr 

Chang-Yun, on which she built her house. She has been living in that house for over thirty-

five years. 

 

[11] She also testified that Meze came to live with her as Desire and the Appellant were ill-

treating him. Meze transferred his share to her as she was the one who looked after him.  

 

[12] When she purchased the share of Serge, the Appellant and Desire were living on the 

Property. She did not ask the Appellant to vacate the Property after the passing of Desire 

in 2000.  

 

[13] After she had purchased the Property, the Appellant became aggressive towards her. 

Whenever she walked past the Property, the Appellant insulted her. The Appellant also told 

her that she would never get the Property as it belonged to all of them. After she had told 

the Appellant that she would remove her from the Property, her siblings, including the 

Appellant, reacted by bringing proceedings in the Supreme Court seeking a judgment 

ordering her to sub-divide her half share of the Property CS74/2005 ― Lucine Vidot & Ors 

v Jeanne Lesperance.  

 

[14] After that case, the Respondent's lawyer, Mr Chang-Sam, wrote to the Appellant in a letter 

dated the 27 July 2016, exhibit P3, giving her notice to vacate the Property. The Appellant 

refuses to leave the Property. She cannot set foot on the Property as the Appellant throws 

stones and bottles at her. She does not know whether or not the Appellant has renovated 

the house. 

 

[15] In cross-examination, the Respondent testified that she applied in the Supreme Court for a 

writ habere facias possessionem, which was dismissed, exhibit D1, as the Court concluded 

that the Appellant had a serious defence to her application. Her appeal was dismissed on 

the 25 April 2008. 
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[16] Ms Lucine Vidot, DW-1. She denied ill-treating Meze. As Meze was asthmatic, she claimed 

that he moved out of his home to live in close proximity to the road. 

 

[17] Her mother and siblings, including the Respondent, knew she renovated the house after 

Meze's death. In the words of the Appellant ― ″everybody knew, even she herself knew 

because the son came to break rocks at home, she knew that I was doing some reparation 

because my mother was still alive with me in the house. My mother knew, my sisters knew, 

my brother knew″ [verbatim]. 

 

[18] The Respondent's house is about ten minutes from hers. She denied preventing the 

Respondent from accessing the house. After the death of their mother in 1999, she 

remained on the Property with her two children. Her relationship with the Respondent 

deteriorated after their mother's death. Also, she claimed that the Respondent was very 

angry when she [the Appellant] stopped her from building a ″lakanbiz baka″ on the 

Property. At the time, she [the Appellant] and her siblings asked ― ″how come Jeanne has 

the land? Who gave Jeanne the land? Where does she get the land?″ because what ″PA 

Meze″ says is contrary to where she got the land. So this is the time she said get out of the 

house, she will bring me to Court, this is the time, Jeanne herself brought me to Court to 

vacate the house″ [verbatim]. She stated that the Respondent should have informed them 

that Meze had given his land to her and not have waited after they had a disagreement over 

the ″lakanbiz baka″ to tell them. She denied causing any problems with the Respondent.  

 

[19] The Appellant testified that she should not be made to vacate the Property and pay any 

damages to the Respondent because [in the words of the Appellant] ― ″[…] I am exploiting 

the land. I am only in the house where my mother put me and my stepfather and where I 

have been staying all these years, over fourty years I've been staying there, and the land is 

there, I'm exploiting the land. It's a three-acre land, my house is in the first part where my 

stepfather and my mother brought me, all the land are there, all the land is at the back, 

[…], nobody touches the land, I only clean around my house and where I pass nothing 

else″ [verbatim]. 
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[20] The Appellant also testified that she assisted the Respondent by writing to Serge 

concerning his share in the Property.  

 

[21] When cross-examined, she reiterated that she did not prevent the Respondent from 

accessing the Property and behave aggressively towards her. 

 

[22] When it was put to the Appellant that she was angry because she did not have any rights in 

the Property, she testified [in the words of the Appellant] ― 

 

″A: … I don't get angry today if it's your thing I knew how you get it and it's yours 

I would have gone a very long time ago. If she did ever say this is my property, I 

bought this property I would have looked somewhere a long time ago. She's been 

staying silent all these times I've been in the house, she's been staying silent until 

the ″lakanbiz baka″. If she did mention to me this is my property, I've bought it with 

Meze I would have got out of the house, ….″ [verbatim]. 

 

Analysis of the parties' contentions 

 

[23] Acquisitive prescription by possession is a means of acquiring ownership under Article 

712 of the Civil Code of Seychelles. Acquisitive prescription by possession, whether or not 

the party claiming the benefit of such prescription can produce a title or not, requires 

possession for twenty years under Article 2262 of the Civil Code of Seychelles, which 

stipulates ― 

 

″ The prescription of Twenty Years   

 

Article 2262 

All real actions in respect of rights of ownership of land or other interests therein 

shall be barred by prescription after twenty years whether the party claiming the 

benefit of such prescription can produce a title or not and whether such party is in 

good faith or not.″ 

 

[24] Article 2229 of the Civil Code of Seychelles stipulates the characteristics required by law 

for possession to lead to acquisitive prescription as follows  ― ″[i]n order to acquire by 

prescription, possession must be continuous and uninterrupted, peaceful, public, 
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unequivocal and by a person acting in the capacity of an owner.″ These Articles have 

counterparts in the French Civil Code. 

 

[25] The following remarks and explanations are instructive regarding the law on this matter. 

 

[26] Acquisitive prescription does not arise by operation of law. This is clear from the rule that 

it is not within the power of the judge ex proprio motu to establish a person's ownership by 

prescription: see PTD Limited v Zialor (SCA 32/2017) [2019] SCCA 47 (17 December 

2019).  

 

[27] Mazeaud, Leçons de Droit Civil, Obligations Théorie Générale, Biens Droit De Propriété 

Et Ses Démembrement 2e Ed., t.2, no 1482 defines acquisitive prescription or usucapion as 

follows ― ″[…] : l’acquisition, par le possesseur d’une chose, du droit de propriété ou 

d’un autre droit réel sur cette chose, par l’éffet de la possession prolongée durant un 

certain délai″. This defintion reveals the conditions and effect of usucapion. Mazeaud, 

supra, nos 1483 et s. enumerates the three general conditions required of all uscapion, which 

I quote in so far as they are relevant to this appeal ― 

 

″1483. ― Enumération. ― Trois conditions sont exigées de toute usucapion : une 

chose susceptible de possession, une possession non viciée, l’accomplissement d’un 

délai. 

 

A. ― CHOSES SUSCEPTIBLES DE POSSESSION 

 

1484. ― […]. 

 

 B. ― POSSESSION NON VICIÉE 

 

1485. ― « Animus », « corpus », absence de vices. ― L’usucapion suppose une 

possession véritable, impliquant le corpus et l’animus domini. 

 

La nécessité du corpus a éte affirmée par la cour de cassation (Civ. Civ. 13 déc. 

1948, supra, 67e leçon, Lectures), qui exige des actes matériels sur la chose. 

 

La nécessité de l’animus domini écarte le détenteur; un simple détenteur – locataire 

ou fermier – ne parvient jamais à usucaper, sauf s’il justifie d’une interversion de 

titre; il aura alors cessé d’être détenteur pour devenir possesseur, et le délai 
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d’usucapion ne commencera à courir que le jour de cette interversion de titre, cf. 

supra, nos 1428 et s.). 

 

L’animus domini s’apprécie à l’origine de l’occupation, sauf interversion de titre, 

et cette appréciation est faite in abstracto (Poitiers, 24 mai 1945, Gaz. Pal. 1945. 

2. 53). L’animus domini est toujours présumé (cf. supra, no 1427).  

 

Un copropriétaire peut usucaper contre ses coindivisaires s’il possède à titre 

exclusive le bien indivis (cf. infra, Lectures I). 

 

La possession doit être sans vice. Les vices d’équivoque ou de discontinuité 

empêchent la possession de conduire à l’usucapion, aussi bien que les vices de 

violence ou de clandestinité. Quand un copropriétaire pretend usucaper, on lui 

opposera souvent le vice d’équivoque (cf. infra. Lectures I). L’absence de vices est 

toujours présumée. 

 

 c. ― DÉLAI 

1486. ― Nécessité d’un délai. ― L’usucapion nécessité un certain délai. Il est, en 

effet, nécessaire de donner au propriétaire le temps de s’opposer à la possession 

du tiers, et de revendiquer sa chose. En raison du délai imposé, l’usucapion ne 

joue, en pratique, que contre le propriétaire negligent qui s’est désintéressé de sa 

chose pendant un long espace de temps; voila pourquoi on lui préfère le possesseur. 

 

[…].″.  

 

[28] Note 35 of Dalloz Répertoire de Droit Civil (2e edition) Tome V Possession Art. 3. ― 

ETENDUE ET PREUVE DE LA POSSESSION. § 1er. ― Etendue de la possession1, 

informs that possession of a thing/″chose″ that is divisible extends only to the area which 

has actually been possessed.  

 

[29] I turn to the second ground of appeal.  

 

[30] The skeleton heads of argument offered on behalf of the Appellant briefly contended that 

the possession of the Appellant of the Property, or of the part of the Property on which her 

house is located together with the area surrounding that house has been continuous and 

                                                           
1 ″35. La possession de partie d’une chose indivisible équivaut à la possession de tout. Mais, si la chose est divisible, 

la possession d’une partie ne s’applique qu’à cette partie. Ainsi l’exploitation d’une carrière par une seule tranchée 

n’implique pas la possession du banc tout entier (Nimes, 11 mars 1874, D. P. 75. 2. 56. ― Contra : Montpellier, 4 

juill. 1867, D. P. 70. 1. 22). Emphasis supplied 
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uninterrupted, peaceful, public, unequivocal and not been attributable to any title other than 

ownership.  

 

[31] I state that I am not required to examine all the characteristics required by law for 

possession to lead to acquisitive prescription in the absence of a challenge relating to each 

of them2.  

 

[32] As stated above, the law of possession requires a showing of corpus and animus, with the 

latter being presumed once the corpus is established.   

 

[33] I consider the requirement of animus raised by the Respondent's submissions. After 

considering the evidence in toto, I accept the Respondent's submission that the Appellant 

has not effected the possession of the Property in the capacity of an owner as she had 

acknowledged the Respondent's ownership of the Property. I also find that the possession 

on which the Appellant is relying is equivocal, which cannot give rise to prescription. The 

pertinent items of evidence are to the following effect.  

 

[34] The evidence established that the Appellant strongly believed that Meze's share in the 

Property belonged to all his stepchildren. To further damage the requirement of animus, in 

Civil Side 74/2005, the Appellant and the other plaintiffs admitted on the pleadings that 

Meze sold his share in the Property to the Respondent on the 25 July 1997 close to his 

death. Also, the evidence showed that the Appellant assisted the Respondent in acquiring 

Serge's share in the Property. As mentioned above, the Appellant had admitted and 

                                                           
2 In support of my holding, I cite the decision of the Cour de cassation, which is of persuasive authority (Article 22292 

in the French Civil Code is in similar terms to the Seychellois Article 2229) ― 

 

″Attendu qu’ayant relevé, par motifs propres et adoptés, appréciant souverainement les éléments de preuve soumis à 

son examen, que les conditions de la prescription étaient acquises au bénéfice de Mme X... par l’effet de son 

occupation, depuis 1969, des terres objet du litige, la cour d’appel, qui n’était pas tenue de relever spécialement 

l’existence de tous les caractères requis par la loi pour que la possession puisse conduire à la prescription acquisitive 

en l’absence d’une contestation portant sur chacun d’eux, a légalement justifié sa décision ; PAR CES MOTIFS : 

REJETTE le pourvoi ;″ Cour de cassation, 4 février 2014, No. de pourvoi: 12-24068″. Emphasis supplied 

 

 




