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IN THE COURT OF APPEAL OF SEYCHELLES 

 

Reportable 

[2021] SCCA 12 

SCA 52/2018  

(Appeal from CS 49/2015) 

 

 

 

Anne Nourrice       Appellant  

(rep. by Mr. Frank Elizabeth)      

  
 

and 
 

Alex Salome  Respondent 

(rep. by Mr. France Bonte) 

 

Neutral Citation:  Nourrice v Salome (SCA 52/2018) [2021] SCCA 12  

30th April 2021 

Before:  Fernando, President, Robinson JA, Dingake JA 

Summary:  Prescription as pleaded, on the law and facts not tenable – so is res judicata – the 

court entitled to rely on the report of the land registrar - on the facts and circumstances 

of the case the right to be heard not violated. 

Heard:   22nd April 2021 

Delivered: 30th April 2021 

 

ORDER 

The appeal is dismissed.  There is no order as to costs. 

 

JUDGMENT 

______________________________________________________________________________ 

DINGAKE JA (DISSENTING) 

 

BACKGROUND 

 

1. I have had the benefit of reading the majority judgement written by my sister Robinson JA. For the 

reasons that appear hereunder I do not agree with the reasoning and conclusions reached. 
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2. This is an Appeal in which the Appellant prays this court to set aside the decision of the Court a quo 

on the Grounds filed of record. 

  

3. The crisp issue of moment is whether having regards to the Grounds of Appeal filed of record this 

appeal is entitled to succeed. 

 

4. The background to this matter is set out in the judgment of the Court aquo and need not be repeated as 

no value would be gained from doing so.  

 

5. It is material however to indicate that this matter was brought to the Supreme Court by way of a plaint 

on 18 May 2015 by Alex Salome, the Executor of the estate of the late Louis Victor Nourrice 

(Respondent) against Anne Nourrice, the Appellant in this matter who claimed to be the owner of a 3/6 

share in parcel S2025 situated at Anse Aux Pins, Mahè. The Second Defendant was the Land Registrar.  

 

6. Essentially the Executor of the estate of Louis Victor Nourrice asserted that Anne Nourrice had acted 

with a view to defraud the estate and heirs of the deceased and that the registration of the purported 

affidavit on Transmission by Death was unlawful and wrongful in that the Land Registrar failed to 

deduce from its records that Marie-Therese Nourrice had sold her share in the land. 

 

7. The Executor of the estate prayed, inter alia, for orders annulling the registration and declaring the 

Plaintiff the owner of parcel S2025. 

 

8. Upon hearing the submissions of the parties (and the parties having dispensed with the need to lead 

evidence) and after considering the material before it the Court a quo directed, inter alia, that the Land 

Registrar rectify the Land Register to remove the first defendant, Anne Nourrice, as co-owner of 3/6 

share in Parcel S 2025 and further directed the Land Register to register the heirs of Louis Nourrice as 

the sole co-owners of Parcel S 2025. 

 

Grounds of Appeal 

9. The Appellant being dissatisfied with the 7 September 2018 judgment, lodged an appeal to the Court 

of Appeal on 5 October 2018 on the following grounds: 
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(i) The Honourable Chief Justice erred in law in failing to hold that the action of the Respondent 

was prescribed in law. 

 

(ii) The honourable Chief Justice erred in law in failing to hold that res judicata applied in that the 

Supreme Court had already made a final order in civil side no 276 of 2003 dated 28 October 

2015. (case not a part of the bundle of documents, but this was addressed by the  

 

(iii) The Honourable Chief Justice erred in law in failing to find that the transfer made with respect 

to land title S2025 on the of January 2003 was done in good faith and that the property was 

identified and consideration was per the laws of succession and therefore constituted a valid 

transfer in law.  

 

(iv) The Honourable Chief Justice erred in law in failing to hold that there was no evidence at all 

given by the Plaintiff or any witnesses, including the Defendant and for the defence and as a 

result there was no hearing in accordance with law. 

 

(v) The Honourable Chief Justice erred in law in failing to hold that the court cannot make a valid 

and considered judgment without a hearing and evidence. 

 

(vi) The Honourable Chief Justice erred in law in failing to properly interpret section 89(2) of the 

Land Registration Act in that there must be a finding following evidence on mission, fraud, 

mistake in order to avoid a transfer of immovable property. 

 

(vii) The Honourable Chief Justice erred in law in failing to hold that the written report of the 

registrar of lands was not admitted, nor admissible and not evidence and was therefore in 

conflict with the Civil Procedure Code and Cap 74 and section 17(4) of the Evidence Act 

 

10. The Appellant prays that the Supreme Court Judgment be dismissed with costs for the Defendant and 

the Appeal upheld. 

 

11. The Respondent submits that: 
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(i) The learned Chief Justice has acted on the documentary evidence before her and was right in 

not finding that the action of the Respondent was prescribed 

 

(ii) The Honourable Chief Justice was right in not making a finding res judicata in light of the order 

in CS NO 276/2003 

 

(iii) The matter was adjudged on the basis of documentary evidence that was before the Honourable 

Chief Justice hence there was no need for a hearing; and  

 

(iv) The finding of the Honourable Chief Justice was right on the basis of documents before the 

Chief Justice. 

 

THE FACTS 

 

12. On 20 February 1987 the Land Registrar issued a notice of first registration stating that the heirs of 

Louis Victor Nourrice own 2/6th, Mr Auguste Jeremie 1/6th and Franscine Sifflore 3/6th. 

 

13. On 8 January 2003 the Appellant (Anne Nourrice) swore an affidavit of transmission on death stating 

that Franscine Sifflore was owner of 3/6th of the shares in parcel S2025 which devolved on Marie-

Therese her daughter and consequently on the Appellant. The affidavit was registered on 9 January 

2003 purportedly transmitting ownership of parcel S2025 in the names of the Appellant.  

 

14. The Respondent was appointed executor of the deceased’s estate on 21 February 2005. 

 

15. Anne Nourrice made a petition to the Supreme Court in MA 381/2014 arising in CS 276/2003 on 16 

December 2014 demanding division in kind in respect of parcel S2025. An order was made by 

Karunakaran J in CS 276/2003 on 28 October 2018 ordering the subdivision and allocation of parcel 

S2025 after a survey as follows: Plot 1 S9242 to Anne Nourrice, and plot 2 and 4 surveyed as parcels 

S9243 and S9244 and S9245 to August Jeremie and Others. 

 

16. The Court directed the Land Registrar to compile a report to the Court on the root of title and chain of 

ownership by the First Defendant and other co-owners of Parcel S2025 on or before the 29 March 2018.  
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17. This report revealed that Mary-Therese Nourrice had sold off her share in parcel S2025 to Wilfred 

Lajoie and Charly Fostel and therefore she was no longer a lawful co-owner. The report established 

that the heirs of Louis Nourrice were the sole owners of the land and this therefore confirmed that there 

was an error in the Land Register that needed to be rectified in terms of Section 89 of the Land 

Registration Act.  

 

 THE LAW 

 

Ground 1: Whether the Chief Justice erred in law in failing to hold that the action of the Respondent 

had prescribed in law. 

 

 

18. Under this ground the Appellants submissions are that the Respondent’s action was time barred and 

thereby prescribed by law, as per the Appellants plea in limine litis and defence, and ought to have been 

dismissed 

 

19. The provisions applicable to prescription in the Civil Code of Seychelles Act are the following:   

 

Article 2219 

 

“1. Prescription involves loss of rights through a failure to act within the limits 

established by law. 

2. It is a means whereby, after a certain lapse of time, rights may be acquired or lost, 

subject to the conditions established by law. 

 

Article 2229 

  

In order to acquire by prescription, possession must be continuous and uninterrupted, 

peaceful, public, unequivocal and by a person acting in the capacity of an owner. 

 

Article 2240 

  



6 
 

No‐one shall be entitled to prescription if he holds a contrary title, in the sense that 

one may not change on his own the ground and nature of his possession. 

 

Article 2258 

  

Prescription shall not run against an heir accepting under a benefit of inventory with 

regard to the claims he has against the inheritance. 

  

It shall run against a vacant inheritance, even if no curator has been appointed. 

 

Article 2262  

 

All real actions in respect of rights of ownership of land or other interests therein shall 

be barred by prescription after twenty years whether the party claiming the benefit of 

such prescription can produce a title or not and whether such party is in good faith or 

not. 

  

 

Article 2265 

 

If the party claiming the benefit of such prescription produces a title which has been 

acquired for value and in good faith, the period of prescription of article 2262 shall be 

reduced to ten years. 

 

20. The Supreme Court in Chetty v The Estate of Regis Albert & Ors (CS 131/2018) [2020] SCSC 268 (08 

May 2020) discussed the law relating to acquisitive prescription and stated in paragraph 52 that: 

 

“The conditions for such acquisition are contained in the provisions of Articles 2229 - 2235 

and 2261 of the Civil Code of Seychelles. Article 2229 provides that: 

 

“In order to acquire by prescription, possession must be continuous and uninterrupted, 

peaceful, public, unequivocal and by a person acting in the capacity of an owner...” 

 

21. The Court in Chetty cited above further stated in paragraph 61 that: 
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“In general, a person seeking to prove acquisitive prescription must show corpus and 

animus. As explained in relation to French and Quebecois law: 

 

 “Acquisitive prescription in French and Quebec civil law is a means of acquiring property 

that is based on possession, which includes a material aspect and an intentional aspect: 

the possessor must demonstrate corpus and animus in order to acquire a title by 

prescription. Corpus refers to “physical control” or “the exercise in fact of a real right”. 

As for animus, it refers to animus domini, in other words, the intention to become the 

owner, or more broadly the “desire of the possessor to present himself to others as the 

holder of a real right” (Emerich Yaëll. Comparative overview on the transformative effect 

of acquisitive prescription and adverse possession: morality, legitimacy, justice. In: Revue 

internationale de droit comparé. Vol. 67 N°2,2015. La comparaison en droit public. 

Hommage à Roland Drago. pp. 459-496). 

 

22. On the record before me it seems clear that that the Appellant’s tittle, is invalid and or at best open to 

serious doubt. The question that arises under those circumstances is whether the 10 year time reduction 

in Article 2265 can be invoked where a claimant is acting under an erroneous or questionable title. The 

simple answer seems to be that one cannot rely on an invalid a title. 

 

23. In the present case the Appellant claims that she acquired the right to Parcel S2025 on 9 January 2005 

when the title was registered by the Land Registrar. She alleges that because she had a rightful title, 

prescription under Article 2262 was reduced to 10 years, and the Respondents action was filed on 3 

June 2015, 12 years later. 

 

24. However, having regard to the view I hold that her title was not valid, I find that the Appellant cannot 

rely on Article 2265 to invoke the benefit of 10 years prescription. Accordingly, it is my opinion that it 

is the 20 years prescriptive period that applies in this case, and the Respondents claim in therefore not 

barred. This ground of appeal is without merit and is rejected. 

 

Ground 2: The honourable Chief Justice erred in law in failing to hold that res judicata applied in that 

the Supreme Court had already made a final order in civil side no 276 of 2003 dated 28 October 2015.  
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25. The Appellant states in their submissions that the subject matter (Land Parcel), the cause (to deal with 

the Land Parcel under the land Registration Act) and the parties (Alex Salome and Anne Nourrice) are 

the same in both the 2015 civil case No 276 of 2003, by order of Judge Karunakaran dated 28 October 

2015 and the CS 49/2015 case decided on 7 September 2018 by Chief Justice Twomey respectively.  

 

26. The Appellant also submits that the Respondent should have canvassed all his rights and made the 

necessary averments of fraud in the first case.  

 

27. Respondents contend that the subject matter in both cases was different, since the 2015 case related to 

a demand by colicitants for a division in kind and for allocation of sub-divided portions, while the 

second case sought a declaratory order on the rightful owner of the property on the grounds that the 

affidavit of transmission on death by Anne Nourrice was fraudulent.  

 

28. The Respondent disputes that the 2015 Order was a final judgment of a competent court and states that 

the previous case was a petition demanding a division in kind in respect of property S2025 and the 

Order made by Karunakaran J was on the basis of section 100 of the Immovable Property (Judicial 

Sales) Act (IPJS), which simply empowers the Judge to sanction division and allocation of land to legal 

heirs. The Respondents assert that such duties are more administrative than judicial in nature. 

 

29. The Respondents conclude that the cause of action was not the same in both parties and neither were 

the parties the same since Anne Nourrice was the petitioner in the first case seeking division in kind, 

and in the second case Alex Salome, the Executor, was the Plaintiff and Anne Nourrice and the Land 

Registrar as first and second defendants. 

30. Article 1351(1) outlines the law relating to res judicata as follows: 

“The authority of a final judgment shall only be binding in respect of the subject‐matter 

of the judgment. It is necessary that the demand relate to the same subject‐matter; that 

it relate to the same class, that it be between the same parties and that it be brought 

by them or against them in the same capacities. 

31. I agree with the submission of the Respondents that since the cause action was not the same rendered 

the plea of res judicta inapplicable. It also seems to me that the parties were not the same. 
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32. It was stated at paragraph 16 of Attorney General v Marzorcchi SCA 8/1996,LC 312,  that a plea of res 

judicata will succeed if four pre-requisites are satisfied: 

 

a. the object matter should be the same; 

b. the cause of action should be the same; 

c. the parties should be the same; 

d. the previous judgment should be a final judgment of a court of competent jurisdiction 

 

33. I have already found that the Appellant has failed to show that the cause of action and or the parties 

were the same. Accordingly, the ground of res judicata ought to fail. 

 

Ground 3: Whether the Chief Justice erred in law in failing to find that the transfer made with 

respect to land title S2025 on the of January 2003 was done in good faith and that the property 

was identified and consideration was per the laws of succession and therefore constituted a valid 

transfer in law.  

 

34. The Appellant submits that there was no bad faith in the transfer since it was properly notarized and 

registered and she was sole surviving heir in the direct line of descent. The Appellant refers to Articles 

2268 and 2269 which state that: 

 

Article 2268 

 

Good faith shall always be presumed. The person who makes an allegation of bad faith 

shall be required to prove it. 

 

Article 2269 

 

It is sufficient that the good faith existed at the moment of acquisition of the property. 

 

35. The Respondent submits that the Appellant is only an inheritor through an alleged succession and is 

not a bona fide purchaser for all legal intents and purposes as required under article 2265. The 

Respondent submits that the Appellant is not qualified to claim the benefit of 10 years prescription 
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invoking Article 2265, and the question whether there was a valid transfer of parcel S2025 made in 

good faith for consideration becomes a non-issue and irrelevant in the instant case. 

 

36. As determined above Article 2262 and a 20 year prescription period is what is applicable in this case 

and therefore I agree that the question of good faith does not arise. Moreover, it is questionable whether 

inheriting the land would amount to obtaining it by valuable consideration as is required under Article 

2265 and this confirms that the question of good faith is not applicable. 

 

37.  Further, the Appellant was mistaken as to her right to title since there was an error in the Land Register 

and whether or not there was good faith in her actions does not take away from the fact that she does 

not have any right to the property since the portion that she purported to register had already been sold 

off may years before. One cannot lay a claim for a right that does not exist. Accordingly, this ground 

of appeal should fail. 

 

 Grounds of Appeal 4 and 5  

 

38. Essentially under these grounds the Appellant contends that there was a failure to conduct a hearing 

because witnesses were not called and that the Court may only determine a suit based on oral evidence 

or documentary evidence produced. 

 

39. The Appellant goes on to state that on the hearing date the Respondent did not depone at all or call 

witnesses and no material evidence was produced before the Court by either party and evidence ought 

to have been produced by the Respondent, as the burden of proof was on him to prove his case on a 

balance of probabilities. 

 

40. The Respondent submits that this ground should be rejected since both parties deliberated and decided 

to make submissions on the Land Registrars report. The Respondent further argues that Counsel for the 

Appellant by his conduct impliedly admitted the said report as evidence and invited the Court to rule 

on his submission. I agree entirely with this submission. 
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41. As I indicated earlier that the parties dispensed with the need to lead evidence is incontrovertible, and 

is borne out by the record. The parties cannot dispense with leading evidence, on their own volition, 

and later complain that there was no hearing. 

 

42. In light of the above, ground 5 on whether Chief Justice erred in law in failing to hold that the court 

cannot make a valid and considered judgment without a hearing and evidence cannot stand and both 

grounds should be rejected as I hereby do. 

 

Grounds 6 and 7 

 

43. On ground 6 the Appellant alleges that the Chief Justice erred in law in failing to properly interpret 

section 89(2) of the Land Registration Act in that there must be a finding following evidence on 

omission, fraud, mistake in order to avoid a transfer of immovable properly. 

44. Section 89 of the Land Registration Act provides as follows: 

 

 “(1) Subject to subsection (2), the court may order rectification of the register by 

directing that any registration be cancelled or amended where it is satisfied that any 

registration has been obtained, made or omitted by fraud or mistake. 

 

(2) The register shall not be rectified so as to affect the title of a proprietor who is in 

possession and acquired the land, lease or charge for valuable consideration, unless 

such proprietor had knowledge of the omission, fraud or mistake in consequence of 

which rectification is sought, or caused such omission, fraud or mistake or 

substantially contributed to it by his act, neglect or default. 

 

45. The Appellant submits that in order to render a transfer of immovable property void, a court of law 

must be satisfied that based on the evidence adduced in Court that the registration of the said transfer 

of the immovable property was based on omission, fraud or mistake. The Appellant further states that 

as there was no hearing the Respondent did not prove, on a balance of probabilities, that there was an 

omission, fraud or mistake on the part of the Appellants in registering the land parcel, therefore in the 

absence of such evidence, the transfer of the parcel to the Appellant cannot be rendered void. 
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46. In countering this ground, the Respondent states that the Court has unfettered powers to order 

rectification of the register by directing the Land Registrar to cancel or amend the register, provided it 

is satisfied that any registration has been obtained, made or omitted by fraud or mistake. 

 

47. The Respondent argues that in the instant case the Judge was satisfied with documentary evidence 

submitted by the Land Registrar that a mistake had occurred in the registration of ownership of parcel 

S2025, thus the trial court correctly interpreted the law regarding rectification of land register and 

rightly applied to the case on hand. 

 

48. The Respondent further submits that section 89(2) only applies to cases where a proprietor has acquired 

the land for valuable consideration, and it therefore does not apply to the Appellant who inherited 

through an alleged succession/devolution/transmission without valuable consideration. 

 

49. The Respondent also submits that the Report submitted by the Land Registrar to the Court is the better 

evidence for the Court to safely rely and act upon for two reasons: It is nothing but a compilation of 

information copied from the records and other documents of public nature kept in the official custody 

of the Land Registrar;  and is documentary evidence of a public nature which is admissible in evidence 

at any trial to the same extent and in the same manner as the original would be admissible. 

 

50. The Respondent refers to section 7 of the Evidence Act which provides as follows:   

 

“At any trial the contents of any record, book, deed, map, plan or other document in the 

official custody of the Supreme Court, the Registrar of Mortgages, the Land Registrar, or 

any Government department, of any magistrate's or stipendiary court, or of any notary 

may be proved by means of a copy or extract certified under the hand of the Registrar of 

the Supreme Court, the Registrar of Mortgages, the Land Registrar, the chief clerk or 

head of such department, the magistrate's or stipendiary clerk, or of such notary as the 

case may be, to be a true copy or extract. Such copy shall be admissible in evidence at 

any trial to the same extent, and in the same manner as the original would but for this Act 

be admissible.  Certificates that such copies or extracts are true and purporting to be 

signed by the Registrar of the Supreme Court or other person aforesaid shall in the 

absence of proof to the contrary be held to have been so signed.” 
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51. The Respondent also refers to Section 8 of the Evidence Act and highlights that the Registrar of Land 

need not be summoned as is evident from this provision. 

 

“No person having the official custody of such original documents as in section 7 

mentioned shall be subpoenaed or summoned to produce the same, nor shall they be 

admissible in evidence at any trial except upon the order of a Judge of the Supreme 

Court.  Such order shall only be made when it shall appear to the Judge that the 

authenticity of the document itself is in question, or that the proof sought to be given 

cannot be given by means of a copy or extract, and that the proof of such authenticity or 

such proof sought to be given is material to the matter at issue; and in every such case 

the same fee shall, in addition to the allowance to be paid for the attendance of the person 

so subpoenaed or summoned, be charged for the production of such document as would 

have been payable for a copy or extract: 

Provided always that any record of any court shall be admissible in evidence in the court 

to which its custody belongs to the same extent and in the same manner as it would have 

been had this section not been enacted.” 

 

52. I have carefully considered the above provisions. It is clear to me that the Registrars report is admissible 

and this is confirmed by the case of Hedge Funds Investment Management Ltd v Hedgeintro 

International Ltd & 2 Ors (CC 4/2012) [2017] SCSC 88 (06 February 2017) where the Court discussed 

the admissibility of documentary evidence and stated that: 

 

“In this context, it must be noted that the procedural rules of our civilist tradition, namely 

the rules of evidence are subject to a hierarchy insofar as their weight in deciding a case 

is concerned. Article 1316 et seq of our Civil Code provides for rules of evidence in respect 

of “written evidence, oral evidence, presumptions, admissions…” Articles 1341 to 1348 

and 1715 of the Code forbid oral testimony in certain circumstances. Further, civil 

evidence gives priority to documentary evidence over oral evidence (see the Civil Code). 

Distilled from these rules together with jurisprudence is the presumption that documentary 

evidence is superior to oral evidence. Implicit in those rules is the belief that documents 

are more reliable and truthful than the memory of witnesses. 




